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SURROGACY BILL 2008 
Second Reading 

Resumed from 12 November. 

HON BARBARA SCOTT (South Metropolitan) [2.42 pm]: The Surrogacy Bill 2008 was read into the house 
late yesterday afternoon, giving those of us with an interest in this bill, even though it is the second time around, 
a very short time in which to recap the issues that surround this very complex legislation. As a woman, a mother 
and a grandmother, I feel great sympathy for any woman who is unable to have her own children, or any couple 
that is unable to produce children in a marriage. For me, it would be difficult to imagine my life without my four 
children. Therefore, it is with difficulty that I approach this legislation again. However, I want to address this 
legislation this afternoon in this chamber and take the opportunity to put on record my opposition to it. 

I make clear that my sympathies go out to those people who are faced with this heartbreaking situation. 
However, I think that always when we speak about legislation in this chamber, particularly about surrogacy, 
which is a new and emerging way of producing a child, we must consider the surrogate mother and her future, 
and the interests of the child. We must consider the best interests of the child. That term has become quite 
commonly used now in legislation. I am sure that members of this chamber will not be surprised that my 
opposition to this bill is based purely on the best interests of a child in this situation. I urge members, even 
though they have had time to consider a bill similar to this before, to consider the children who are the result of 
these complex, intriguing and difficult arrangements. The best interests of the child must always remain the 
paramount consideration—that is, above and beyond the interests of the commissioning or the arranging parents, 
the surrogate mother, the siblings or anybody close to the situation. 

In the case of adoption, the Convention on the Rights of the Child requires that the best interests of the child 
shall be not just a primary consideration, but the paramount consideration. Article 21 of the Convention on the 
Rights of the Child states — 

States Parties that recognize and/or permit the system of adoption shall ensure that the best interests of 
the child shall be the paramount consideration … 

It is the paramount consideration. Above all other considerations, we must first consider the child. It is not 
merely a balancing of competing interests, such as a person’s desire to have a child, which is a huge natural 
desire, but, rather, it is the best interests of the child, and those interests must be the overriding consideration on 
which this whole process is assessed. 

In this respect, I remind members that some time ago in this chamber during the debate on the bill to bring about 
the establishment of the Commissioner for Children and Young People in Western Australia, I took it upon 
myself to familiarise myself with legislation in other countries throughout the world that have a children’s 
commissioner. One of the issues that was raised with me in those meetings was the importance of having in that 
legislation the ability for the Parliament to have impact statements on how legislation might impact on children. I 
fought strongly to have that clause built into the children’s commissioner bill, so that in the future—as in 
today—when we were faced with complex legislation that dealt with a number of adults, but in the main the 
result was a baby, a child, an impact statement would be prepared for the Parliament so that all members would 
have the opportunity to read and understand what impact the legislation would have on the resulting child. 

I can only say in this chamber today that having this bill come back to the Parliament has given me a further 
opportunity to study and read the research that is evident and readily available, and to learn of the dangers and 
the consequences that can face children who are the result of a surrogacy arrangement. Unfortunately, on reading 
the bill, one would think that we were talking about a commodity or a possession rather than a child. I do not 
intend to stand in this Parliament and allow the Parliament to consider children as a commodity—that this will 
be done with this offspring and that the child will be passed from one person to another, when it is very, very 
difficult to know which person or persons might rightfully be considered the parent or parents of that child.  

In the main, surrogacy depends on the use of assisted reproductive technologies, mostly in-vitro fertilisation. 
Approximately 5 000 children are conceived through the use of assisted reproductive technology each year in 
Australia, which represents 1.7 per cent of all births. A range of positive outcomes for children born through the 
use of assisted reproductive technologies can be attributed to parental factors. Parents who use assisted 
reproductive technology demonstrate a strong desire to become parents, which has been found to be beneficial to 
a child’s wellbeing. Assisted reproductive technology procedures are accessed by a disproportionately high 
number of older couples. Couples perhaps discover several years into a marriage that one or the other must be 
infertile because they have not been able to have the children for which they had hoped and planned. Couples 
who access some form of assisted reproductive technology at a more advanced age perhaps have more maturity, 
are better off financially and have more developed life skills for being parents. These may be some of the factors 
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that lead to more positive parenting styles. However, advanced maternal age can have physical consequences for 
a child. We see more and more evidence of that in our community today than ever before.  

Women are leaving childbearing to a later stage. The body clock keeps ticking and becoming pregnant becomes 
more and more difficult. Children conceived through the use of assisted reproductive technologies are at 
increased risk of chromosomal abnormalities, premature labour and low birth weight, all of which can lead to 
significant health problems. However, assisted reproductive technology is a marvellous technique for people 
who want to have a child but who need assistance. People living in the early part of the last century would not 
have dreamt that this would be possible. IVF, which involves the fertilisation of an egg and a sperm in a glass 
dish, can lead to an embryo being implanted in a woman’s womb so that she will become pregnant. This is a 
marvellous technology, but it can be a mixed blessing for the resulting children. Although IVF allows children to 
be born to loving, caring parents who would otherwise not have been able to conceive, there can be many 
potential negative physical impacts on the children. For instance, research shows that children produced through 
IVF are at more than double the risk of mortality, which is often defined as the stillbirth of a child of fewer than 
20 weeks gestation or the neonatal death of a child in the 28 weeks following birth.  

There is also a higher rate of multiple pregnancies with the use of IVF, which is an issue I want to come back to 
later. It is very common for more than one child to result from IVF procedures. The rate of multiple births in 
Australia after IVF is almost 20 per cent, compared with 1.6 per cent in the general population. Many small 
health campuses, particularly in regional Western Australia, have been in the past, and I am sure still are, 
confronted with very difficult medical issues when an early multiple birth has presented. A mother may come to 
the hospital in the final stages of delivering twins or triplets and cannot be moved to a more suitable facility. This 
can present problems, even down to the number of humidicribs that are available in regional campuses. Such 
campuses can find it difficult to handle multiple births. The chance of pre-term birth for those who have used 
IVF is also much more likely, which increases the risk of respiratory and gastrointestinal problems for the 
babies. The children require intensive monitoring in the first few weeks of life and can suffer from visual 
impairment and neurological problems, including cerebral palsy. They are also at increased risk of inheriting rare 
genetic abnormalities related to the underlying causes of infertility in their parents, which may lead to the 
children developing childhood cancers or becoming infertile as adults.  

At this point I refer back to the Convention on the Rights of the Child. Article 24 talks about the health of 
children and states — 

1. States Parties recognize the right of the child to the enjoyment of the highest attainable 
standard of health and to facilities for the treatment of illness and rehabilitation of health. 
States Parties shall strive to ensure that no child is deprived of his or her right of access to such 
health care services.  

2. States Parties shall pursue full implementation of this right and, in particular, shall take 
appropriate measures:  

(a) To diminish infant and child mortality;  

The Convention on the Rights of the Child requires that states must take on the responsibility of providing good 
health care for all babies. Assisted reproductive technology is having the reverse effect. A doubling of the infant 
mortality rate is hardly something of which we, as a proud and wealthy nation, would want to boast. This issue 
has implications for the surrogacy debate because surrogacy requires the use of assisted reproductive 
technologies. It is not very common that the commissioning father is prepared to have intercourse with the 
surrogate mother, so in almost every case we are faced with the challenge of going through IVF to produce a 
baby under a surrogacy arrangement. If a woman wishes to have a child but cannot bear children and chooses 
another woman to be the surrogate mother, the conception of the child must come under the auspices of the 
Human Reproductive Technology Act as assisted reproductive technology must be used. The outcome is that the 
health issues common to those born through the use of assisted reproductive technology are very likely to occur 
in the case of surrogate births. I raise this issue because it is very relevant when we are aware of the statistics for 
the resulting children from in-vitro fertilisation. Therefore, I pose this question to members in the chamber 
today: if a surrogate mother delivers twins, triplets or a baby who is born with serious health issues, and the 
commissioning or arranging parents have entered into an arrangement and looked forward to one healthy baby, 
where would that leave that child or those children? Nothing in the Surrogacy Bill 2008 requires the arrangement 
to be enforced. The parents who wish to have a family are not forced to take that child. They may have just paid 
out $100 000 to a career lawyer who has taken a year off work. Do members think that she wants to keep the 
baby? That may not have been her plan. Therefore, my focus is the best interests of that resulting child or 
children. We already know the example of two lesbian women in the eastern states who went through IVF. They 
wanted one child but twins were born. As I said before, multiple births are very, very common when IVF is used. 
That couple wanted only one baby, so I ask members to think: what is the future for that unwanted child? Can 
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we honestly reconcile that it might be in the best interests of a child to be conceived and born with a twin or as 
one of triplets only for the other children to be rejected? 

I read The West Australian very early this morning, and I flipped to the world section. I hold up an article that 
was in this morning’s paper. It is about a 56-year-old grandmother who underwent surrogacy for her daughter 
who was married and had children from a previous marriage. This woman’s daughter had had a hysterectomy so 
she could not carry any more children. She and her husband decided to enter a surrogate arrangement with her 
mother. Now there are three beautiful little baby girls born from a grandmother. Maybe this couple were able, 
willing and prepared to accept the results of a multiple birth. That story is in this morning’s paper, and that is the 
reality, members, of this surrogacy bill.  

This surrogacy bill has flippantly been brought back into this place. We have all talked about it, so we are told, 
“Let’s get on with it”; what expediency! I remind members that we are talking about little people; we are not 
talking about sheep on the farm. Many a time when I was a child I saw my father trying to rescue a lamb which 
was born as a twin and the mother of which had died. My colleague Hon Bruce Donaldson is nodding his head in 
agreement. Those of us who have been brought up on a farm know a bit about the natural cycle of life and how 
difficult it is to get another mother to accept that lamb. Usually, by the next day it will be dead in the paddock. 
That, colleagues, is the situation for animals. We are talking about human beings in this place. I will talk shortly 
about the bonding of mothers and babies. In the case of the birth of twins or triplets when only one child is 
wanted, adoption would have to take place. Will there be an adoption arrangement for that second or third child? 
What happens if the baby is born with Down syndrome or a rare heart condition? As I said before, there is no 
requirement in this bill for commissioning parents to accept the result of the surrogate arrangement. That issue 
has still not been addressed. 

I now turn briefly to the subject of foetal maternal bonding, which, with the experience of having had four 
children of my own, I know a little about. The importance of foetal bonding seems to be ignored or at least given 
minimal weight in this surrogacy debate. It is something that mothers have understood for a long time. Often 
members will find amongst their families young women who are having babies, particularly when it is their 
second or third baby, saying, “This time I feel as though I’m carrying a boy”, or, “This feels like a girl.” We 
know that a bond is built between mothers and babies. That bond is magnified when the baby is born through the 
touching of the skin, breastfeeding and other contact. I have a young daughter-in-law who has just had her first 
baby. My daughter-in-law is a very talented singer and music teacher. Throughout her pregnancy she had 
classical music playing and she would dance around. She teaches at a large Jewish school in Sydney. Both she 
and I knew that baby would be a music lover. Now, at seven months of age, the baby crawls around and goes to 
the little piano, and she just lights up whenever music is on, and in their home that is often the case. 

In addition to the biological bonding, developmental neurology now indicates very strongly that learning begins 
in the womb and that the child is predisposed to learn best from those who are around during the pregnancy and 
straight after the birth. Therefore, it is no accident that outstanding sportspeople, musicians and academics 
produce similarly genetically gifted children. Certainly, many sportspeople have produced very fit and very 
competitive people. My own four children have all been very good rowers. Their father was a Kings Cup 
oarsman, and I do not know whether it is a mixture of genetics, nurture or nature, but the whole family has a 
focus on fitness and a regimented training schedule. Why do I raise this point? Because I want to plant in 
members’ minds the importance of the foetal bonding that happens through a pregnancy and, therefore, the bond 
that is developed with the surrogate mother and the baby who is in her womb. At the birth that mother has to 
hand over the baby. The bond is then broken. The bond between a mother and her baby cannot be broken lightly. 
A broken bond will affect the mother and the child. People say that that happens when a mother gives her baby 
up for adoption. Yes, it does. In this state few babies are up for adoption. Adoptions happen when a woman 
wishes her child to be cared for by a supportive family and when a family desperately wants a child. Although an 
adoption can be harmful to both the birth mother and the child, there is the sense that they can recover from that 
harm. Some of my friends adopted their children. When I was having my children, it was not uncommon for 
couples to adopt a baby. One of my friends adopted three children. Although those children have a very loving 
relationship with their adoptive parents, they all went through a trying and testing time, particularly during their 
teenage years, because of the urge to learn who they were and who their real parents were. They wanted to know 
their birth mother and father. The need to know that kind of information is innate in all of us. A person’s alter 
ego and his whole sense of wellbeing is related to knowing where he came from and knowing his mother and 
father. Having that information, he knows who his uncles, grandparents and cousins are; indeed, often he can see 
a likeness. He can tell that he has a nose like his father or grandfather. More importantly, he understands the link 
when dealing with health issues. When I worked with children with special needs—children who needed 
particular help with reading, for example—invariably I could point my finger to something in their background 
that was not quite right. They were disturbed for some reason. Perhaps one or two of them had been adopted. 
Most had come from a dysfunctional family. The urge to learn about our origins is a natural one. Indeed, it is not 
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only an urge, it is a right. Knowing that information gives us the confidence to live a full life. It is only natural 
for a child to want to know his or her origins; more than that, it is a child’s right to know, and that right must be 
protected. That is written into the Convention on the Rights of the Child.  

As I have said, I have great compassion for those who are unable to have children. For many people, the inability 
to have a child is a tragedy. If we proceed with this surrogacy legislation and treat our children as commodities, 
we run the risk that children who are born into surrogacy arrangements will grow up with mixed identities. It is 
not as simple as a woman asking her sister, mother, aunt or cousin to carry her baby. The arrangements under 
this bill allow for the involvement of up to eight people. I refer to a surrogacy arrangement that involves a 
donated sperm and a donated egg. The donated sperm could come from a man who is either married or in a de 
facto relationship; therefore, the man and his partner are involved. The donated egg may come from a woman 
who is either married or in a de facto relationship; therefore, the woman and her partner are involved. The 
commissioning parents are involved, which makes six people. Finally, the woman involved in the surrogacy may 
have a partner; therefore, the surrogate woman and her partner are involved. A baby that is the result of a 
surrogacy arrangement could have eight “parents”.  

In preparing for this speech, I was reminded of a story that I used to read to my children. The last time we 
debated this legislation, I read excerpts of the story into Hansard because it was bedtime when I made my 
contribution. The book was one of my children’s favourite stories. It has been sitting in my cupboard for near on 
30 years. It is a very tattered book. It is titled Are You My Mother? It is about a little bird that cracks out of his 
egg and falls out of his nest. The little bird walks around the local community and meets a cat, a dog, a pig, a 
horse and a cow. He asks each of them, “Are you my mother?” They reply, “No, I’m not your mother.” Finally, 
the little bird meets a front-end loader, which picks him up and puts him back in his nest. The mother recognises 
the bird and feeds him. He asks her, “Are you my mother?”. She says, “Yes, I am your mother.” He exclaims, “I 
do have a mother. Now I can be free. I can fly and walk because I know who my mother is.” That is one of my 
children’s favourite stories. It is a very basic story with a strong message about needing a sense of identity.  

We are considering a complex and complicated piece of legislation. Some members may not have had the 
opportunity to consider it very closely. Currently, between 10 and 12 people in Perth want to become involved in 
a surrogacy arrangement. That is not a lot of people. We must seriously consider the outcomes.  

I return to the welfare of the baby who is involved in a surrogacy arrangement. The bill does not seriously 
consider the welfare of the child. Amendments must be made to the bill to enforce the arrangement on either the 
surrogate mother or the commissioning parents. Presently, the best interests of the child are not paramount, 
which, in a nutshell, is why I will oppose this bill. We are not setting out to achieve what is in the best interests 
of the child; rather, we are setting out to achieve what is in the best interests of the prospective parents. As a note 
of caution, I share with members something that I learnt years ago when I attended some parenting courses. The 
man who ran the courses was a deep thinker and very clever in the way he taught parenting skills. The one 
message that I am left with today is that parents should not believe that they own their children. Children are not 
possessions; they are not commodities that can be passed around. No-one can possess or own anybody else, 
whether it is a child, a husband or a wife. People may have a very close association; however, a child is a gift 
that a parent can treasure but cannot own.  

I commend the Standing Committee on Legislation on its superb job in reviewing the Surrogacy Bill 2007. 
Given the limitations on the committee, it was not able to look at the policy of the bill, which certainly did not 
enable it to have a full and frank debate about all the issues. However, it did resolve many of the technical 
problems of the bill; problems that should never have been there in the first place. It was a bill that was not very 
well drafted. That is evident by the number of amendments that were accepted from the committee’s report, and 
I agree with all those recommendations and the amendments that were made. Still, in my mind, the legislation 
does not go far enough to protect the best interests of children. More amendments are needed, given the harm to 
the child and the birth mother—the surrogate mother—who must part with a child that she has bonded with, the 
health risks that can result from the use of reproductive technology techniques and the problems with contractual 
disputes. Intricate legal issues have been known to result from surrogacy not going as the commissioning parents 
planned.  

For once, we should respect the child more than the adult. For once, we should protect the weak from the desires 
of the strong because we know that children do not have a strong voice in this community. For once, we should 
do the right thing, rather than give priority to the desires of people with a mindset that children are commodities 
that can be passed around.  

Most people in this chamber, like me, will know a couple who cannot have children, and I feel desperately 
sympathetic for those people. However, I ask all members who are not able to oppose or abandon this bill to 
seriously consider any further amendments that will minimise the harm to the children who will be the result of 
these surrogacy arrangements. The welfare of the child will still not be the central consideration, but at least a 
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very unfortunate set of circumstances can be avoided. I, for one, want to do the very best by the child and I hope 
all members in this chamber will be motivated by that same desire.  

There is so much to read about surrogacy. In the short time that we have had to respond to the second reading 
speech last night, I am at a loss to know which are the most important things to put on the record of this 
Parliament. However, like many members in this house, I received a copy of a letter that was written by an 18-
year-old girl named Katrina who was the result of an anonymous donor sperm. The letter is entitled “My Father 
Was an Anonymous Sperm Donor”. I am sure many members have read that letter. Is it possible to table that 
letter without reading it?  

The DEPUTY PRESIDENT (Hon George Cash): The member can table a letter for the balance of the day, if 
she wishes to seek leave.  

Hon BARBARA SCOTT: The letter begins — 

I’m 18, and for most of my life, I haven’t known half my origins. I didn’t know where my nose or jaw 
came from, or my interest in foreign cultures. I obviously got my teeth and my penchant for corny jokes 
from my mother, along with my feminist perspective. But a whole other part of me was a mystery.  

That part came from my father. The only thing was, I had never met him, never heard any stories about 
him, never seen a picture of him. I didn’t know his name. My mother never talked about him - because 
she didn’t have a clue who he was.  

When she was 32, my mother—single, and worried that she might never marry and have a family—
allowed a doctor wearing rubber gloves to inject a syringe of sperm from an unknown man into her 
uterus so that she could have a baby. I am the result: a donor-conceived child. 

And for a while, I was pretty angry about it. 
I will not go on because it is quite long and I want to finish on another note. This story of course emphasises the 
point I made about the identity crisis faced by children in surrogacy arrangements. There are problems for the 
relinquishing mother, or the surrogate mother, who has to give up a child, because of the bonding that occurs 
during pregnancy.  

I read about a case in America in which a mother, who had three little children, decided to very generously 
become a surrogate mother. She already had a three-year-old, who knew she was pregnant, and, when she came 
home from hospital, the little girl said, “Where is our baby?” The mother said, “Oh, I gave that baby away.” The 
little girl said, “So, mummy, if I’m naughty, will you give me away?” This situation creates concerns for siblings 
of the surrogate baby that they really should not have to bother with at such a young age.  

In summing up, it is my belief that all surrogacy arrangements amount to a trade in humans and all surrogacy 
arrangements treat humans as objects for possession and disposal. We do not own and cannot dispose of 
children. This bill puts an increasing number of children at risk of being exposed to harm through failed 
surrogacy arrangements, and the surrogacy arrangements in this bill are not secure enough. I have talked about 
advances in reproductive technology and the number of people who contribute to the resulting baby. I think it 
makes it harder for a child to know and accept his or her genetic parentage.  

This bill was committed to the thorough scrutiny of the Legislation Committee, but I am concerned about it 
being rushed through at this stage when people have had little time to reflect on it. This bill fails to respect the 
dignity or the primacy of the welfare of the child. It involves the subordination of the welfare of the child and the 
surrogate mother in favour of the commissioning parents’ desires to have a child.  

[Leave granted for the member’s time to be extended.] 

Hon BARBARA SCOTT: I thank the house for that opportunity. I skipped over a little bit. The second reading 
speech sets out what this bill does. It is the legislation framework allowing couples to have a baby through a 
surrogacy arrangement; it gives couples a chance to have a family. However, I remind my colleagues that this 
bill also gives single people that right. I believe that to legislate to allow a child from the beginning of his or her 
life to have only one parent is a disservice to that child. I believe that every child has the right to a mother and a 
father. We have to look only at the high number of single parents battling to raise children in our community 
today. That is in no way a reflection on them and nor am I criticising that situation, but it is a fact that many 
women in particular, and men, are struggling to raise children on their own because of the breakdown of a 
relationship or whatever. We know from statistics and research that those children will struggle most, will live in 
sustained poverty and will have the lowest academic achievements in school. That is all documented. It is not 
something I am making up; it is fact. It is of concern that this bill will give a single person the ability to have a 
baby. I have said that the bill will put an increasing number of children at risk of being exposed to harm through 
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failed surrogacy arrangements. The surrogacy arrangements in this bill are not secure enough; they are not 
enforceable. 

Finally, I will repeat something that I have already said. It is a quote from a submission from the Southern Cross 
Bioethics Institute in Adelaide. In my view, this bill — 

… fails to respect the dignity or primacy of the welfare of the child. It involves the subordination of the 
welfare of the child and surrogate — 

That is, the surrogate mother —  

in favour of the commissioning parents desires to have a child. As Rosalie Ber states:  

The question of whether the suffering of a childless woman is greater than that of the gestational 
surrogate, who ‘abandons’ her baby, is ‘solved’ when the surrogate mother is de-personalised, and 
looked upon solely as a ‘womb for rent’. 

HON ED DERMER (North Metropolitan) [3.31 pm]: I am also opposed to the Surrogacy Bill. That will not 
be a surprise to members, because we voted on it quite recently. I was opposed to it then, and nothing has 
occurred since then to make me change my mind. Notwithstanding that, I maintain a strong interest in the issue. I 
was very interested to listen to Hon Barbara Scott today, and I will be similarly interested to listen to other 
contributions. I was interested to listen to Hon Norman Moore last night when he introduced the bill. 

I will not take up a lot of the time of the house. I share many of the concerns raised by Hon Barbara Scott. I do 
not think there is any doubt that the interests of a child, rather than the interests of the parents, should always be 
our first concern when there is a conflict between the two. The reason I think that children’s interests should be 
foremost is that children, self-evidently, are much more vulnerable than adults. They certainly have no choice in 
these arrangements, whereas adults do have a choice. It is our duty to stand up as best we can for those in our 
community who are most vulnerable. For this reason, the common legal emphasis on protecting the primacy of a 
child is a very worthy and sensible emphasis and is one that we should support. 

I will not speak at as much length this time as I did the last time we debated the issue. I hope to touch on two 
major concerns, both of which were raised by Hon Barbara Scott, but they are foremost in my reasons for 
opposing this bill. 

Having a child born with a disability is not what any prospective parent would want. In a birth that arises from a 
contract or commission, which is the term used in this bill, there may be an expectation as with any other 
contract that people receive a certain good or service in keeping with what they understand they are paying for. 
A child born with a disability is not what the people who make this arrangement would wish to have, so where 
will that child stand? Any child is totally vulnerable. A child born with a disability obviously is greatly more 
vulnerable in keeping with the severity of the disability. I cannot imagine a more lonely and vulnerable life than 
to be a child born with a disability when neither the birth mother nor the commissioning parents are interested in 
taking responsibility for caring for that child. I have listened today and I listened when this bill was last debated 
in Parliament, and I have heard nothing to reassure me that a child born with a disability who, because of that 
disability, may no longer be wanted by either the commissioning parents or birth parent would receive the care 
that he or she needs. That is one reason that I very strongly oppose this bill. 

I also am very strongly of the view that it is enormously important and very much to a child’s advantage to have 
two parents. I know there are many instances of misfortune in which a child has one parent rather than two. 
Obviously, there are instances in which a child has no parents, and that would have to be the ultimate misfortune. 
Often, the single parent of a child very much rises to the challenge and ends up being a much better parent than 
many parents who are fortunate enough to have a partner in the responsibility of raising a child. However, 
whether by accident or separation, or by not having a father who was interested in the child’s welfare in the first 
place, there are many single parents. Many of those single parents do tremendous good in the way they raise 
their children. What is different about this bill is that it will allow, by deliberate intent, a child to come into the 
world with only one parent. A single parent will be allowed to commission the birth of a child through the 
surrogacy arrangements provided in this bill. However I look at that, I think that is wrong. It provides for the 
deliberate planning of a single parent upbringing of a child, and in that respect the bill is wrong. I remain very 
concerned about the vulnerability of a child who is born with a disability and therefore perhaps is not wanted by 
either the commissioning parents or birth parent. They are two very sound reasons for all of us to join in 
opposing this bill. 

I fully understand the aspiration or instinctive drive of many people to have children. My life would be much 
sadder and emptier if I did not have my children, and I would hate to deprive anyone of that joy. However, 
notwithstanding the desire to give people an opportunity to be parents, if we are considering legislation that 
would allow a deliberate plan for a child to be born to one commissioning parent or that would allow a child to 
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be born with all the misfortune of a disability who perhaps would be wanted by no parent, that is too great a 
price to pay in the balance that we, as legislators, have to assess. For this reason I continue to oppose the bill. 

I know that the Premier and others have placed emphasis on wanting this bill to become an act quickly, and I can 
understand that imperative if they believe the bill is worthy. That is an assessment that I do not share for the 
reasons that I have already explained. 

Hon Norman Moore: I think he wanted Parliament to consider it. He was not taking a view on whether it should 
be passed. He wanted Parliament to be given a chance to consider it and, whatever the outcome, people would 
then know. 

Hon ED DERMER: I appreciate the Leader of the House’s advice on that matter. I suppose the Premier’s view 
on the matter will become known once the matter is debated in the Legislative Assembly, if I am insufficiently 
persuasive to persuade this house to oppose the bill, but we will find out in due course. I would not in any way 
endeavour to anticipate what a member of the Assembly might ultimately decide.  

Hon Norman Moore: Nor would the Premier.  

Hon ED DERMER: I appreciate that clarification by the Leader of the House.  

It is far more important that we legislate with care than with haste. I share Hon Barbara Scott’s thoughts on the 
work that the Standing Committee on Legislation did on the 2007 Surrogacy Bill. I was pleased to support the 
referral of the 2007 bill to that committee. Notwithstanding the useful amendments that came out of that process 
and that were agreed to, those two concerns that I endeavoured to share with the house at the time remain.  

I noted the Leader of the House’s comment when he introduced the 2008 Surrogacy Bill that it is exactly the 
same as the 2007 bill, which was endorsed by this house prior to the intervention of the state election. I hope that 
members understand the concerns that Hon Barbara Scott and I share and have raised today. On that basis, I 
oppose the bill. 

HON BRIAN ELLIS (Agricultural) [3.41 pm]: Unfortunately, when the Surrogacy Bill 2007 was in this 
house, I was able to vote on it but I did not have the opportunity to speak on the bill as I was not present for the 
second reading debate. I welcome this opportunity to comment on the Surrogacy Bill 2008.  

Issues such as surrogacy are defining moments in the responsibility of a member of Parliament. Surrogacy is 
such a polarising subject that I believe our constituents have the right to ask some leading questions. I also 
believe that, as their representatives, we have an obligation to provide them with satisfactory answers. I will raise 
some basic questions and provide members with the answers.  

Firstly, why is there a need for surrogacy? One of the reasons is the limited number of babies available for 
adoption. Only six babies were available for adoption in Western Australia in 2007 and over 100 hopeful parents 
were on the waiting list. It means that for some people, surrogacy might be the only option. Unlike adoption, 
surrogacy might allow the creation of an embryo that is genetically related to the arranged parents. The use of 
artificial reproductive technology increases the options for conception during surrogacy. I refer to paragraph 4.12 
of the report of the Standing Committee on Legislation, which examined the Surrogacy Bill 2007. It states —  

… evidence from the Department to the Committee intimated that regulatory control of surrogacy 
should not be equated with endorsement of such arrangements: 

I guess in general the approach is that we are not really trying to encourage surrogacy. … We 
are saying, “We want to regulate it. We want to control it.  

As soon as the practice of surrogacy is legislated for, it might increasingly gain social acceptance and people will 
inherently be encouraged to participate. If that is the case, it is even more important to have carefully formulated 
legislation. We are legislating on an issue that will affect the lives of real people in sensitive circumstances and 
we have an obligation to get it right.  

This leads me to my next question: why have surrogacy legislation? One reason is that surrogacy already occurs 
in Western Australia in an unregulated way. Currently, people are not prevented from entering into private 
arrangements. They may enter into these arrangements without the counselling and preparation to ensure that all 
parties have a common understanding of the issues involved. In-vitro fertilisation cannot be used for surrogacy in 
Western Australia; therefore, in private arrangements the birth mother will always be the genetic mother of the 
child. One view is that this is not the most desirable arrangement. Also, there has previously been no mechanism 
to ensure that arranged parents are legally recognised as the parents of the child they are raising.  

My final question is: what are the recommended safeguards? The safeguards are that the arrangement must be set 
out in a written agreement signed by the parties, and that the parties to the agreement must undertake appropriate 
counselling on the implications of the surrogacy arrangement.  
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Debate interrupted, pursuant to standing orders. 

[Continued on page 261.] 
Sitting suspended from 3.45 to 4.00 pm 

 


